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ii

STATEMENT OF JURISDICTION
The Utah Court of Appeals has appellate jurisdiction over this matter pursuant to
Utah Code Ann. § 78-2a-3(2)G)(2005).
ISSUES PRESENTED FOR REVIEW
Issue 1: Did the trial court err in concluding that Travis and Sunrise Bell were
liable for America First's attorney's fees incurred in conjunction with this matter.
Determinative Law: "Attorney fees are awarded only when authorized by statute
or by contract." Jensen v. Sawyers. 2005 UT 81, % 127, 130 P.3d 325.
"In Utah, attorney fees are awarded only if authorized by statute or contract. If
provided for by contract, attorney fees are awarded in accordance with the terms of that
contract." Foster v. Montgomery, 2003 UT App 405, ^ 12, 82 P.3d 191 (citations
omitted).
"The general rule in Utah us that attorney fees cannot be recovered, absent
statutory authorization or contract." Carr v. Enoch Smith Co., 781 P.2d 1292, 1296 (Utah
Ct. App. 1989).
Standard of Review: "The award of attorney fees is a matter of law, which we
review for correctness." Jensen v. Sawyers, 2005 UT 81, ^ 127, 130 P.3d 325.
Issue 2: Should the Court of Appeals award America First its attorney's fees on
appeal.
Determinative Law: "The general rule is that when a party who received attorney
fees below prevails on appeal, the party is also entitled to fees reasonably incurred on

274 6707CM

appeal." Utah Dept of Social Services v. Adams, 806 P.2d 1193, 1197 (Utah Ct. App.
1991).
DETERMINATIVE PROVISIONS
Paragraph 4 of the Trust Deed dated August 12,2004, by and between Travis Bell
and Sunrise Bell, as Trustor, and America First Federal Credit Union ("America First"),
as Trustee and Beneficiary, is determinative with respect to the award of attorney's fees
in this matter.
Paragraph 4 provides:
To protect the Security of this Trust Deed, Trustor Agrees:
4. To appear in and defend any action or proceeding purporting to affect the
security hereof, the title to said property, or the rights or powers of
Beneficiary or Trustee, and should Beneficiary or Trustee elect to also
appear in or defend any such action or proceeding, to pay all court costs and
expenses, including cost of evidence of title and attorney's fees in a
reasonable sum incurred by Beneficiary or Trustee.
(Emphasis added).
STATEMENT OF THE CASE
NATURE OF THE CASE, COURSE OF PROCEEDINGS,
AND DISPOSITION BELOW
In this case, Stone Creek Landscaping filed a Complaint against Travis and
Sunrise Bell and America First, including a cause of action for foreclosure alleging that
its lien on the Bells' property was superior to that of America First. [R. I]. 1 America
First filed an Answer, asserting as an Affirmative Defense that: "[America First's] lien on

1

References to the trial court record appear as [R.
appear as [Tr. ].
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]. References to the trial transcripts

the property is a valid first lien and is superior to the claim of the plaintiff and any of the
John Does." [R. 18]. America First subsequently filed a Cross-Claim against the Bells to
recover its attorney's fees and costs expended in Answering the Complaint. [R. 36].
America First's decision to file an Answer to defend its lien position and not risk a
default judgment against it was reasonable. Plaintiffs prayer included interest, costs and
attorney's fees, in addition to the principal amount of $12,154.44. At the time of filing its
Answer to the Complaint, America First had no way of knowing whether the amount
escrowed by the Bells to close their loan would have been sufficient to cover any
potential judgment Plaintiff may have obtained against the Bells. [Tr. 10, 229].
Prior to trial, America First attempted to settle with the Bells for payment of its
minimal attorney's fees and costs incurred up to that point. [Tr. 375]. As a result of the
failure of the parties to settle, America First was required to attend the trial in this matter
to argue the issue of whether the Bells were liable for America First's attorney's fees.
The only issue affecting America First on appeal is whether the trial court erred in
concluding that the Bells were liable for America First's attorney's fees incurred in
conjunction with its appearing in the litigation and defending the Complaint.2 In
addition, America First argues it is entitled to its attorney's fees on appeal.

2

The Bells have not challenged the amount of attorney's fees awarded by the trial court.
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STATEMENT OF FACTS
1.

On August 12, 2004, Travis and Sunrise Bell opened a line of credit with

America First for $450,000, which was secured by a trust deed on the Bells' Property (the
"Trust Deed.") [R. 42].
2.

The Trust Deed was recorded in the office of the Davis County Recorder on

August 19, 2004, as Entry No. 2011502, in Book 3606, atPage271. [R. 39]. Acopyof
the Trust Deed is attached as Exhibit A hereto.
3.

Paragraph 4 of the Trust Deed provides that in the event America First

chose to appear in and defend any action purporting to affect its security, the Bells would
be liable for its reasonable attorney's fees incurred in doing so. [R. 39; Exhibit A hereto].
4.

At the Bells' suggestion, $16,800 was placed into escrow at the time of

closing so that the Bells' loan could close despite the existence of a lien previously
recorded by Stone Creek Landscaping, LLC ("Stone Creek"). [Tr. 227-230].
5.

By not paying off the lien at the time of closing, the Bells risked contractual

liability for America First's attorney's fees in the event of litigation over the lien. [Id.].
6.

On or about August 20, 2004, Stone Creek Landscaping filed a Complaint

against Travis and Sunrise Bell and America First, including a cause of action for
foreclosure alleging that its lien was superior to that of America First. [R. 1].
7.

The lawsuit filed by Stone Creek purported to affect America First's

security. [Tr. 230].

274 67070vl

4

8.

America First retained legal counsel to appear in and defend the action and

protect its security interest in the Property pursuant to paragraph 4 of the Trust Deed. [R.
39-40; R. 138; Tr. 375-376].
9.

America First appeared in the litigation and filed an Answer, asserting as an

Affirmative Defense that: "[America First's] lien on the property is a valid first lien and
is superior to the claim of the plaintiff and any of the John Does." [R. 18].
10.

America First subsequently filed a Cross-Claim against the Bells to recover

its attorney's fees and costs expended in Answering the Complaint. [R. 36].
11.

America First was unable to settle the matter prior to trial by having the

Bells pay its attorney's fees. [Tr. 375].
12.

America First stayed in and monitored the litigation and argued the

attorney's fee issue at the trial of this matter. [Tr. 375, R. 120].
SUMMARY OF ARGUMENT
As Beneficiary and Trustee of a Trust Deed with Travis and Sunrise Bell as
Trustor, such Trust Deed secured by property located at 1586 East Millbrook Way,
Bountiful, Utah 84010, America First was contractually entitled to appear in or defend
any action purporting to affect the security under the Trust Deed. The Complaint filed by
Stone Creek contained a cause of action for foreclosure of its lien on the Property. The
cause of action for foreclosure purported to affect America First's security. Pursuant to
paragraph 4 of the Trust Deed, in the event America First chose to appear in or defend the
action, even if the Bells also appeared in and defended the action, it was entitled to
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reimbursement of its reasonable attorney's fees by the Bells. America First is also
entitled to its attorney fees on appeal.
ARGUMENT
A.

AMERICA FIRST IS ENTITLED TO ITS ATTORNEY'S FEES
PURSUANT TO THE INDEMNITY PROVISION OF THE TRUST DEED
Travis and Sunrise Bell argue on appeal that America First is not entitled to its

attorney's fees in this matter. Contrary to this position, the indemnification provision of
the Trust Deed, set forth in paragraph 4, clearly states that the Bells are liable for
America First's attorney's fees. Paragraph 4 states:
To protect the Security of this Trust Deed, Trustor Agrees:
4. To appear in and defend any action or proceeding purporting to affect the
security hereof, the title to said property, or the rights or powers of
Beneficiary or Trustee, and should Beneficiary or Trustee elect to also
appear in or defend any such action or proceeding, to pay all court costs and
expenses, including cost of evidence of title and attorney's fees in a
reasonable sum incurred by Beneficiary or Trustee.
(Emphasis added). Accordingly, America First had the contractual right to appear in or
defend the action, even if the Bells also appeared in and defended such action. America
First cited paragraph 4 as a determinative provision with respect to this issue in its Trial
Brief presented to the Court and provided to the parties. [R. 138].
America First was a named defendant in this litigation, and was served with the
Complaint filed by Stone Creek. [R. 9]. One of the causes of action was for foreclosure,
alleging that Stone Creek's lien on the property was superior to America First's interest.
[R. 1]. America First appeared in the litigation and filed an Answer, asserting as an
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Affirmative Defense that: "[America First's] lien on the property is a valid first lien and
is superior to the claim of the plaintiff and any of the John Does." [R. 18]. America
First subsequently filed a Cross-Claim against the Bells to recover its attorney's fees and
costs expended in Answering the Complaint. [R. 36].
Upon the Bells' suggestion, the Bells escrowed funds to close their loan with
America First. [Tr. 227-230]. By not paying off the lien at the time of closing, the Bells
risked contractual liability for America First's attorney's fees in the event of litigation
over the lien. [Id.]. America First was justified in appearing in the litigation and
Answering the Complaint because there was no way of knowing whether the amount in
escrow would be sufficient to cover any judgment that might have been obtained by
Stone Creek. [Tr. 229-230]. The allegations of foreclosure of the lien purported to affect
America First's security. [Tr. 230]. Prior to trial, America First offered to settle the
matter for minimal attorney's fees incurred up to that point. [Tr. 375]. The attempt to
settle was unsuccessful, and America First was required to attend the trial and argue its
cross-claim for attorney's fees. [R. 120].
In sum, pursuant to paragraph 4 of the Trust Deed, America First was entitled to
appear in or defend any action purporting to affect its security, even if the Trustor also
appeared in and defended the action. America First did so, and pursuant to paragraph 4,
it is contractually entitled to reimbursement of its attorneys fees incurred in appearing in
and defending Stone Creek's claim of superior title. The order of the trial court should
be affirmed in this regard.
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B.

AMERICA FIRST IS ENTITLED TO ITS ATTORNEY'S FEES ON
APPEAL
"The general rule is that when a party who received attorney fees below prevails

on appeal, the party is also entitled to fees reasonably incurred on appeal." Utah Dept. of
Social Services v. Adams, 806 P.2d 1193, 1197 (Utah Ct. App. 1991). In the event
America First prevails in this appeal, America First is entitled to attorney's fees
reasonably incurred on appeal. A statement of America First's attorney's fees incurred in
defending this appeal is attached as Exhibit B hereto.
CONCLUSION
For the foregoing reasons, Appellee America First Federal Credit Union
respectfully requests that this Court affirm the trial court's award of attorney's fees as to
America First, and award America First its fees reasonably incurred on appeal.
DATED this

6 day of December, 2006.
VAN COTT, BAGLEY, CORNWALL & McCARTHY

Timothy W. Blackburn
Mara A. Brown
Attorney for Appellee America First Federal Credit Union
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LIST OF EXHIBITS
A.

Trust Deed between Travis and Sunrise Bell and America First Federal Credit

Union.
B.

Statement of attorney's fees incurred on appeal.
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(_ day of December, 2006,1 caused two copies of

the foregoing Brief of Appellee America First Federal Credit Union to be mailed in the
United States mail, first class, postage prepaid, to the following:
Shawn D. Turner
LARSON, TURNER, DALBY & ETHINGTON, L.C.

1218 West South Jordan Parkway #B
Salt Lake City, Utah 84151
Attorneys for Defendant/Appellant
Daniel W. Anderson
Brad Tilt
FABIAN & CLENDENIN

P.O. Box 510210
Salt Lake City, Utah 84151
Attorneys for Plaintiff/Appellee
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WHEN RECORDED, MAIL TO:
AMERICA FIRST FEDERAL CREDIT UNION
P.O. Box 9199

FIRST

AMERICAN

TITLE

TRUSTDEED

THIS TRUST DEED, made this J i l l !
BELL

RICHARD T. MAU6HAN, DfiMIS CNTY RECORDER
8004 RUB 19 10:26 RW FEE 14.00 DEP LHL
REC'D FOR FIRST AMERICAN TITLE CO OF UTA

#4337962

2177116-7.5

T RA V I S

E2011502 B 3606 P 271

Ogden, Utah 84400

and

5UNRi.SE

2004

day of AUGUST
BELL

, between .

m

., as TRUSTOR, whose address is
15 8 6

EAST

M I L L 6 R 0 0 IC

BOUNTIFU L .

WA Y

UT

8 4 010

(Otf

(Street aid Number)

(Sttic)

AMERICA FIRST FEDERAL CREDIT UNION, AS TRUSTEE, AND AMERICA FIRST FEDERAL CREDIT UNION AS
BENEFICIARY.
WITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST, WITH POWER OF SALE, the
following described property, situated in - DAVIS
County, State of u t A H
:
LOT
ON

12.
FILE

TEHPLE

RIDGE

AND

OF

RECORD

1586

CAST

Property Address:

SUBDIVISION.
IN

THE

DAVIS

MILLBROQK

WAY

ACCORDING
COUNTY

TO

THE

OFFICIAL

RECORDER'S

BOUNTIFUL.UT

PLAT

THEREOF

OFFICE.

84010

Property T a x I.D. # 0 4 - 1 4 7 - 0 0 1 2

Together with alt the estate, right, title and interest, including insurance, which Trustor now has or may hereafter acquire, either in law or in equity in and to said
premises; to have and to hold the same, together with the buildings and improvements diercon and all alteration*, addiUuns Or improvements now Or hereafter
made thereto, including ail equipment, appliances andfixture*now or hereafter installed or placed in said buildings or on said real property for the generation or
distribution of air, water, heat, electricity, light, fuel or refrigeration or for ventilating or air conditioning purposes, or for sanitary or drainage purposes, and
including stoves, ranges, unbinds, uwnings. window shudes, Venetian blinds, drapery rods and brackets* screens,floorcoverings (including alt rugs and carpets
attached to floors) and all other simitar items and things; all of me items and things so specified and all ouSer similar items or things, whether now or hereafter
placed on the property, being hereby declared to be, and in alt circumstances, shalt be construed to be, for and in connection with the purposes and powers of the
Trust Deed, things affixed to and a part of die realty described herein; the specific enumerations herein not excluding the general, and together with all singular
kinds, tenements, hereditaments, reversion^), remainder^), privileges, water ri&hts and appurtenances of every kind nivj nam re thereunto belonging or In any way
appertaining to. or which may be hereafter acquired and used or enjoyed with, said properly, aud any port thereof, SUBJECT HOWEVER, to (he right, power and
authority hereinafter given to and conferred upon beneficiary tn collect and apply such rents, issues, and profits.
FOR THE PURPOSE OF SECURING (1) paymentiof die indebtedness evidenced by a promissory note of even date herewith, in the principal sum of

$450,000.00

FOUR

HUNDRED

FIFTY

THOUSAND

DOLLARS

AND NO/100

made by Trustor, payable to die urdcr of Beneficiary ut die limes, iu the manner and widi interest as thereto set forth, and any extensions and/or renewals or
modifications diereof; (2) the performance of each agreement of Trustor herein contained; (3) the payment of such additional loans or advances as hereafter may
be made to Trustor, or his successors or assigns, when evidenced by a promissory note or notes reciting that they are secured by this Trust Deed; and (4) the
payment of all sums expended or advanced by Beneirlciary under or pursuant to the terms hereof, together with interest thereon as herein provided.
K?0 PROTECT THE SECURITY OF THIS TRUST; DEED. TRUSTOR AGREES:
I. To occupy the Property as Trustor's principal residence for at least one year after the date of this Trust Deed, unless Lender otherwise agrees in writing, which
consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Trustor's control, or unless occupancy was waived at the
time of this Trust deed. To keep said property in good condition and repair; not to remove Or demolish any building thereon: to complete or restore prompdy
and in good and workmanlike manner any building which may be constructed, damaged or destroyed thereon 1 to comply with all laws, covenant1! and
restrictions affecting S3id property; not to commit or permit waste thereof; not 10 commit, suffer or permit any act upon said property in violation of law: and to
do all other acts which from the character or use of said property may he reasonably necessary, die specific enumerations herein not excluding the general; and,
if die loan secured hereby or any part thereof isi being obtained for the purpose of financing construction of improvements on said property. Trustor further
agrees;

E 2 0 1 1 5 0 - B 3606 P 2 7 2 ** 20 "
(b) To allow Beneficiary to inspect said property iat all times during construction.
Trustee, upon presentation to it of an affidavit sighed by Beneficiary, .lettingforthfacts showing a default by Trustor under this numbered paragraph, is
authorized LU accept as true and conclusive ait facts and statements therein, and to uui thereon hereunder.
2. To keep improvements now existing or hereafter erected on ihe Property insured against loss by fire, hazards included within the term "extended coverage" and
any other hazards, including floods ox flooding, for which Beneficiary requires. Such insurance shall he carried in companies approved by Beneficiary with loss
payable clauses acceptable tn Beneficiary. In event of loss, Trustor shall give immediate notice to Beneficiary, who may make proof of loss, and each insurance
company concerned is hereby authorized and directed to make payment for such loss direcdy to Beneficiary instead nf TO Trustor and Beneficiary jointly, and the
insurance proceeds, or any part thereof, may be applied by Beneficiary, at its option, to the reduction of die indebtedness hereby secured or to the restoration or
repair of the property damaged. In die event that the Trustor shall fail to maintain satisfactory hazard insurance, the Beneficiary may procure, on the Trustor's
behalf, insurance in favor of the Beneficiary alone. If insurance cannot be secured by Use Trustor to provide the required coverage, this will constihrre an acrivc
default under the terms of this Trust Deed. In the event of the foreclosure of this Trust Deed or other transfer of title to the granted property in extinguishment,
in whole or in pan. of die debt secured hereby, aH right, tide and interest of die Trustor in and to any insurance policy then in force shall pass to the purchaser ur
grantee.
3. To deliver to. pay for and maintain with Beneficiary until the "indebtedness and other obligations secured hereby are paid and performed in full, such evidence of
title as Beneficiary may require, including abstracts of title or policies of tide insurance and any extensions or renewals thereof or supplements thereto.
4. To appear in and defend any action or proceeding purporting to affect the security hereof, die title to said property, or rherightsnr powers of Beneficiary or
Trusteed aucl should BejieficjajxgrJCt»stee elect tp also appear in or defend any such^agtion or proceedmg-to pay all court costs and^xpcjrises^ includingcost of,
cvidjjK^»l4ric-and^«omey^
sum incurredJ^BerjeJiciary or Trustee?-") ]
~~~
""
5. To pay, at least ten (10) days before delinquencyralfTSxcs artdlisseslmenis affecting said property, including all assessments upon water company stock and all
rents, assessments 3nd charges for water, appurtenant 10 or used in connection widi said property, if any; to pay. when due. all encumbrances, charges, and liens
widi interest on said property or 3ny part thereof,, which at any time appear to be prior or superior hereto and have not been previously consented to in writing by
Beneficiary: and to pay all costs, fees and expenses of this Trust.
6. That the Beneficiary shall have the right to inspect said property at any and all times during usual business hours.
7. To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee with interest from date of expenditure at the rare specified in
the Agreement until paid; and the repayment thereof shall he secured hereby.

r IS MUTALLY AGREED THAT:
8. Upon Beneficiary's request. Trustor shall pay to Beneficiary on die day monthly installments arc payable under the Agreement, a sum (herein "Funds") equal to
one-twelfth of the yearly taxes and assessments which may attain priority over this Trust Deed, plus one-twelfth of ycHrly premium installments for hazard
insurance, all as reasonably estimated initially and from time to time by Beneficiary on the basts nf assessments, bills and reasonable estimates thereof.
The funds shall be held in an institution the deposits or accounts or which arc injured or guaranteed by a Federal or state agency (including Beneficiary).
Beneficiary shall apply the Funds to pay said taxes, assessments, and insurance premiums. Beneficiary may not charge for so holding and applying the Funds,
analyzing said accouni or verifying and compiling said assessments and bills, unless Beneficiary pays Trustor interest on die funds and applicable law permit";
Beneficiary to make such a charge. Unless applicable law requires interest to be paid. Beneficiary shall not be required rn pay Trustor any interest or earnings on
the Funds- The Funds are pledged as additional security for the sums secured by this Trust Deed.
If die amount of the Funds held hy Beneficiary, togedier with die future monthly installments of Funds payable prior to the due dates of taxes, assessments, and
insurance premiums, shall exceed the amount required to pay said taxes, assessments, and insurance premiums as Uiey fall due. such execs? shall be. at
Beneficiary's option, either prompdy repaid to Trustor or credited to Trustor on monthly installments of Funds. If ihe amount of the funds held by Rcncficiary
shall not be sufficient to pay taxes, assessments, and insurance premiums as they full due. Trustor shall pay to Rcncficiary any amount necessary to make up die
deficiency within thirty (30) days from die date notice is mailed by Beneficiary to Trustor requesting payment thereof.
9. Should Trustor fail to make any payment or to do any act as herein provided, dicn Beneficiary or Trustee, but widiout obligation to do so 8nd without notice to
or demand upon Trustor and without releasing Trustor from any obligation thereof, may: make or do the same in such manner and to such extent as either may
deem necessary to protect the security hereof. Beneficiary or Trustee being authorized to_entcr upon said property for such purposes; commence, appear in and
defend any action or proceedingjauiporting to affect die security hereof or; therights jprjpow^r^ynteneficujryjjr Tnujiteej pay^urj*^
arr^^r^urnhrance, charge or \]f.n whirl) in h|<=» jnflpmpnr nf Htftcr appears xabt prior or surjeril>n^tt5Jand*not previously consented"to in writing hy Beneficiary;
and in exercising any such power, incur-any-liabiliQ^jsxpcnd whatever amountsln their absow^discrctton they may deem necessary:JjejafQjSjJflcluding cost of
evidence of tide, cmpFoyment of counsel, and payment of KasjDnablc^c^nlcTfc«i7
0. Should said property or any part thereof be taken'or damaged by reason of any public improvement or condemnation proceeding, or damaged by fire, or
cardiquake. or in any other manner, Beneficiary shall be entitled to all compensadon. awards, and other payments or relief therefore, and shall be eniided. at its
option, to commence, appear in and prosecute in'its own name, any action or proceedings, or to make any compromise or settlement, in connection with such
taking or damage. All such compensation, awards, damages,rightsof action and proceeds, including the proceeds of any policies of fire and other insurance
affecting said property, arc hereby assigned to Beneficiary, who may, after deducting therefrom all its expenses, including attorney's fees, apply the same on any
indebtedness and payments secured hereby- Trustor agrees u> execute such further assignments of any compensation, award, damages, and rights of action and
proceeds as Beneficiary or Trustee may require.
.1. At any time, and from time totimeupon written request of Beneficiary, payment of its fees and presentation of this Trust Deed and the Agreement for
cancellation and retention, without affecting die liability of any person for the payment of the indebtedness secured hereby, Trustee may (a) consent to the
making of any map or plat of said property; (h) join in granting any easement or creating any restriction thereon: (c) join in nny subordination or other agreement
affecting this Trust Deed or die lien or charge hereof; (d) grant any extension or modifications of the ierms of the Agreement; (c) rceonvcy without warranty all
or any pan of said property; (f) take odier or additional security for the payment of the obligations secured hereby. The grantee in any reconveyance may he
described aS "the pef35b 6r persons cfltlded uSereiu,u and die recitals therein of any matters of fact shall be conclusive proof of the truthfulness diereof. Trustor
agrees to pay reasonable Trustee's fees for any of the services mentioned in this paragraph.
12. The collection of the proceeds of fire and odier insurance policies, or compensation or awards for any taking or damage of said property, and die application or
release thereof as aforesaid, shall not cure or waive any default nr notice of default hereunder or invalidate any act done pursuant to such notice.
13- As additional security, Trustor hereby assigns to Beneficiary, during die continuance of these trusts, all Tents, issues, royalties, and profits of the property affected
by this Trust Deed. Until Trustor shall default in| die payment of any indebtedness secured hereby or in the performance of any agreement hereunder, Trustor
shall have the right to collect all such rents, issues, royalties, and profits earned prior to default as they become due and payable. If Trustor shall default as
aforesaid. Trustor's riglll to collect any of such moneys shall cease and Beneficiary shall have the right, widi or without taking possession nf rhe property affected
hereby, to collect all renis. royalties, issues, and profits- Failure or discontinuance of Beneficiary at any time or from lime to time to collect any such mnncys shall
not in any mariner affect the Subsequent enforcement by beneficiary nf The right, power, and authority to collect die same. Nodlillg contained herein, nor the
exercise of the right by Beneficiary to collect, shall be, or be construed rn be, an affirmation by Beneficiary uf any tenancy, lease or option, nor an assumption nf
liability under, nor a subordination of the lien or charge of this Trust Deed to any,such tenancy, lease or option.
14. Upon any default by Trustor hereunder. Beneficiary may at any time widiout notice, either in person, by agent, or by a receiver to be appointed by a court
(Trustor hereby consenting to die appointment ofiBencficiary as such receiver), and without regard to the adequacy of any security for the indebtedness hereby
secured, cuter upon aod take possession of said property or any part thereof, in its own name sue for or otherwise collect said rents, issues, and profits, including
those past due and unpaid, and apply die same, less costs and expenses of operation and collecdon. including reasonable attorney's fees, upon any indebtedness
secured hereby, and in such order as Beneficiary imay determine.

15. The entering upoa and talcing possession of said property, the collection of such reuis, issues, and profits, or the proceeds offireand other insurance policies, or
compensation or awards fur any taking ur damage of said property, and the application or release thereof as aforesaid, shall not cure or waive any default or
notice of default hereunder or invalidate any act done pursuant to such notice.
16. Fuilure on the part of Beneficiary to prompdy enforce any right hereunder .shall not operate as a waiver of such right and the waiver by Beneficiary of any default
or acceptance of payment of any sum secured hereby after its due date shall not constitute a waiver of any odier subsequent default.
17. Time is of die essence hereof- Upon default hy Trustor in die payment of any indebtedness secured hereby or in the performance of any agreement hereunder or
pursuant to the Agreement or in the event a receiver or a Trustee is appointed for Trustor or Trustor** property, nr Trustor makes an assignment for benefit of
creditors, or Trustor becomes insolvent, or a petition is filed by or against Trustor in bankruptcy or pursuant to any law for the relief of debtors, ail sums secured
hereby shall immediately become due and payable at the option of Beneficiary. In me event of such default, Beneficiary may execute or cause Trustee to execute
a written notice of default and of election to cause said property to be sold to satisfy all obligations secured hereby, and Trustee shall file such notice for record in
each county wherein said property or some part or parcel thereof is situated. Beneficiary also shall deposit with Trustee the Agreement and all documents
evidencing expenditures secured hereby 18. After the lapse of such time as may dien be required by law following the recordation of said notice of default, and notice of default and notice of sale having
been given as then required by law, Trustee, without demand on Trustor, shall sell said property on the dan; and «r ihe time and place designated in said notice of
sale, either as a whole or in separate parcels, and'in such order as it may determine (but subject to any statutory right of Trustor to direct the order in which such
property, if consisting of several known lots or parcels, shall be sold), at public auction to the highest bidder, the purchase price payable in lawful money of the
United States at the time of sale. Trustee may, in accordance whh applicable law, postpone sale of all or any parcel of the property by public announcement at
thetimeand place of any previously scheduled sale. Trustee shall execute and deliver to the purchaser its Deed conveying said property so sold, but without any
convenant or warranty, express or implied. The recitals in the Deed of any matters or facts shall be conclusive proof of the mirhfulness thereof. Any person,
including Beneficiary, may bid at die sale. Trustee shall apply the proceeds of the >ude to payment of (1) the costs and expenses exercising me power ofsale and
of the sale, including the payment of the Trustee's and attorney's fees; (2) cost of any evidence of tide procured in connection with such sale; (3) all sums
expended under the terms hereof, not then repaid, with accrued interest at the interest rate provided in the Agreement from date of expenditure; (4) all other
.sums then secured hereby; and (5) die remainder; if any, to the person or persons legally entitled thereto, or the Trustee, in its discretion, may deposit the balance
of such proceeds with the Counry Clerk of the county In which the sale took place.
19- Trustor agrees to surrender possession of die hereinabove described Trust property to the Purchaser at the aforesaid sale, immediately after such sale, tn the
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20- Upon die occurence of any default hereunder or under the provisions of the Agreement. Beneficiary shall have ihc option to declare all sums secured hereby
immediately due and payable and foreclose this Trust Deed in the manner provided by law for the foreclosure of mortgages on real property and Beneficiary shall
be entitled to recover in such proceedings all coses and expenses incident thereto, including a reasonable attorney's fee in such amount as shall be fixed by die
court.
21. Beneficiary may appoint a .successor trustee at any time by filing for record in the office of the County Recorder of each county in which said property or some
p a n thereof Is situated, a substitution of trustee. From die time the substitution is filed for record, The new trustee shall succeed to all the powere. duties, .
authority and tide of die trustee named herein nr of any successor trustee. Each such substitution shall be executed and acknowledged, and notice thereof shall be
given a proof thereof made, in the manner provided by law.
22. This Trust Deed shall apply to. inure to die benefit of, and bind all parties hereto, their heirs, legatees, devisees, administrators, executors, successors and
permitted assigns. All obligations of Trustor hereunder are joint and several. The term "Beneficiary" shall mean die Owner and holder, including any pledgee, of
the Agreement. In this Trust Deed, whenever thceuniexi so requires, the masculine gender includes the feminine and/or neuter, and the singula!" number
includes the plural,
23 Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public record as provided by law. Trustee i* not obligated to notify
any party hereto of pending sale under any other Trust Deed or of any action or proceeding in which Truuinr, Beneficiary, or Trustee shall be a party, unless
brought hy Trustee.
24. Tbis Trust Deed snail be construed according to the laws of me Applicable State.
2 5 . Notwimstanding any provision herein or In the Agreement, the total liability for payments in the nature of interest shall not exceed the limits now Imposed by the
applicable taws of the Applicable State.
26. If any provision hereof should be held unenforceable or void, then such provision ghull be deemed separable from the remaining provisions and shall in no way
affect die validity of this Trust Deed.
27. The undersigned Trustor requests dial a copy of any notice of default and of any notice of sale hereunder be mailed to him at the address hereinbefore set forth.

28. IP ALL OR ANY PART OF THE PROPERTY OR ANY INTEREST IN IT IS SOLD OR TRANSFERRED (OR IF A
BENEFICIAL INTEREST IN TRUSTOR IS SOLD OR TRANSFERRED AND TRUSTOR IS NOT A NATURAL PERSON),
ULL^B^t^AMCTfiNTS^WED IUNDER THE
THE BENEFICIARY SHALL REQUIRE IMMEDIATE PAYMENT IN FULLpB-AttTSHOUNTSXWED
AGREEMENT AND THIS TRUST DEED.
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Mara A Brown

39 00 review file re schedule of appellate briefing

071288-080112

'09/06

0274

Mara A Brown

2 50

487 50 review appellants' brief, legal research re same

071288-080112

'13/06

0274

Mara A Brown

4 00

780 00 further review of Bnef

071288-080112

'27/06

0274

Mara A Brown

1 50

292 50 further review of Appellants Brief and preparation of Reply Brief

071288-080112

'29/06

0274

Mara A Brown

3 00

585 00 further research re appeal

071288-080112

/30/06

0274

Mara A Brown

4 00

780 00 further research re appeal, prepare brief

071288-080112

rt)1/06

0274

Mara A Brown

3 50

682 50 further research re appeal, prepare brief

071288-080112

/04/06

0274

Mara A Brown

4 50

877 50 review trial transcript at Davis County courthouse, further preparation of

071288-080112

/05/06

0274

Mara A Brown

5 00

975 00 revise andfinalizeBrief, conference with T Blackburn re matter

071288-080112

GRAND TOTAL

28 20

5,499 00
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